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BEFORE THE DIVISION OF WATER RIGETS (_-‘3 ()(
'DEPARTAENT OF PUBLIC WORKS v
STATE OF CALIFORNIA 2

o0o
In the kintter of Appiication £328 of W. E. Wallace %o
appropriate from Darwin Wash in Inyo County for
Mining and Domesgtic Purposes and Applicstion
5407 of W. R. Wallace to appropriate from
Qld Coso Springs in Inyo County for
Domestic Purposes.
000
DECISION A. 5328, 5407 D - 20 7
1623
Decided - /QW ‘o‘z”/, 7 .
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Appearances at Hearing Held August 23, 1928

For Applicant

We. R. Wallace NO appearance

For Protestant

Wagner Assets Fealizastion Corporation) Benjsmin M. Stansbury
)

Theo Peterson and Alex Ruona

EXAMINER: Everett N, Bryan, Deputy Chief for Harold Conkling,
Chief of Division of Water Rights, Department of
Public Worxs, State of Califorais.,
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GENERAL FZATURES OF THE APPLICATION

Application 5328 wes filed January 11, 1927 by Corbett Bland sand

W. H. Wallace. On August 29; 1928 evidence was flied in this office that the
interests of iir. Bland in the project had been transferred to Mr. Wallace.
The application proposes an appropriation of one cubic foot per

socond to be diverted throughout the entire year from Darwin Wash in Inyo



County for quartz mining and domestic purposes. The place of use is located
4n the N&; SEX Section 13, T 19 5, R 40 E, H.DB. & ¥4 The application was
protested by the Wagner Assets Realization Corporatiomn.

Application 5407 was filed April 7, 1927 by Corbett Bland and W. R.

Wallace. Om August 29, 1928 evidence of the assignment of Mr. Bland's inter-
est in the project to ir. Wallace was filed in this office.

The application proposes an appropriation of 0.33 cubic foot per
second to be diverted throughout the entire year from 0ld Coso Springs in
Inyo County for domestic purposes in the town of Darwin, The appiication was
protested by the Wagner Assets Realization Corporation and by Theo Peterson
apd Alex Ruona, trustees appointed by the residents of the unincorporated
town of Darwin.

PROTESTS

Application 5328.

The protest of the Wagner jssets Remlization Corporation was filed

June 23, 1927. Protestant claims the privilege of diveriing two cubic feet
yer second from Darwin Wash under Application 2459, Permit 1086 and alleges
in effect that the total available supply does not exceed the smount which
it has the privilege of diverting and consequently any water diverted by the
applicant would interfere with its rights.

Application £407,

The protest of the Wagner Assgsets Realizstion Corporation was filed

July 29, 1927, Protestant alleges in effect that the waters of 014 Coso
- Springa which the applicant proposes to sppropriste contribute to the under-—
ground supply in Darwin Wash which it has the privilege of diverting under

Application 2459, Permit 1086 and eny diversion made by applicant from this
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source would necessarily diminish the supply to which it is entitled. Pfotest-
ant also alleges that it and its predecessor in interestlave used all of the
avallable supply of water from 0Qld Coso Springs which rises to the surface,
through a pipe line from said springs to the town of Darwin continuously since
about the yesr 1875.

The protest of Theo. Peterson and Alex. Ruona (Trustees) was filed

September 13, 1927. They allege In effect that the walers from 0ld Coso
Springs have been diverted through ; pive line to the town of Darwin for the
last forty years and there used continuously for domestic purposes and claim
that the proposed diversion of the applicant would result in depleting the
water supply of the town of Darwin.

HEEARING SET IN ACCCOEDANCE WITH SECTION ls
OF THE WATER CO..IISSIOL ACT

Applications 5328 and £407 were completed in asccordance with the

Water Commission Act and the requirements of the Rules and kegulations of the
Division of Water Eights and being protested were set for public hearing in
accordance with Section la of the Water Commission Act on August 23, 1928 st
2400 P.M. in Room 1026 Associated Realiy Bullding, lLos Angeles, Galiforﬂ?a._
- 0f this hearing applicant and protestants were duly notified.

| - The applicant failed %o appear at the hearing, This however is not
indicative of a lack of interest as this office was informed_prior to tﬁe hear~
ing that he would rest his cage upon the result of a field inspection con-
ducted under the supervision of this office.

FIELD ILVESTIGATION

On April &8, 15£8, prior to the hearing, a field investigation was
made by an englneer of this office. Present at the investigation were W. R.

Wallace, the sppllecant, Theo., Feterson, representing the residents of Darwin
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and Benjaﬁin M. Stansbury, attorney, and L. L. Farnham resident superintendent
for the Wagner Assets Reslization Corporation.'
The results of this investigation aré fully set forth in a report
by 1. M. Ingerson of this office prepared under date of May 23, 1928, which
repert was introduced in etidence at the hesringz and to which reference is
hereby made.

PHYSICGRAFHY AND HYDROGRAPHY

For a detailed description of the physical and hydrographic fea-
tures involved reference is made to the report of lir. Ingerson above re-
ferred to and a report by Mr. Bowen introduced at the heering on an inveati-
gation conducted by him tor the Wagner Assets.Bealization Corporation on
Jane 19th, and 20th, 1928, |

DARWIN WASH

In general it may bhe stated that Darwin Wash is a meandering can-
yon at the foot of the westerly slope of the Argus Range. The slope oI the
waéh is in & general northerly direction. Oniy at ﬁimes of extreme flood is
there any water flowing on the surface.

Although Darwin Wash is designafed as the source of the proposed
diversion in Application 5328 the source appears to be a small'spring'locatéd
on the west side of the wash and is so designated on the maﬁ aécompanying the
applicktion, This spring is located approximstely 0.8 of & mile below the
point of diversion of the Wagner Assets Realigation Company which 1s a well
sunk into the wash. In elevation it is about 150 feet below this well.

The catchment basin of Darwin Wash i3 of the closed basin type and
the unde;ground water appears t0 lie some distance below the surface. From
the evidence submitted it would appear that the well of the Wagner Assets
Realization Cérporation taps the acquifer which feeds the spring from which
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the applicant proposes to divert but all of the wate; hﬁé not been intercepted.

At & ppint aboﬁt five miles below the protestant's point of diver-
sion the water comes o the surface over a rim rock, Tegtimony presented at
the hearing indicated that the flow at this point does not-exceed 0.4 cubic
foot per second. The'amqunt of water passing the protestant's point of di-
version however would probably be in excess of this amount on account of the
fact that the lower four miles of the canyon are heavily wooded with willows
end dense vegetation and there is a very substantial loss of water by evaporas-~
tion and transpiration ihrough this growthf It appears doubtful that more
than one second foot could te developed from thé underground basin which
smount is considerably less than the amount named in the permit of the Wagner
Assets Beslizatlion Zorporation.

CLD GOS0 SPREINGS

dld Coso Springs, the source of the proposed diversion named in
Application 5407 is a cienega in the floor of a constricted canyon about
four miles westerly of Darwin Wash and sbout 8 miles southeaﬁterly of the
point of the Wagner Assets Realization Corporation. The present yield of
. 014 Cosgo Springs is sbout 12 gallons per minute all of which is &iverted
into the 4 inch pipe line which carries the water to the town of Darwin.
Only s small proportion of this amount remches the town however as there is
s considerable loss in the pipe line through leeks.

The underflow of the springs which msy be as much as the surface
‘flow sinks and undoubtedly contributes to the ground water supply of Darwin
Wash.

USE OF WATER BY PROTESTANTS

Under Application £359, Permit 1086 the Wagner Assets Realization
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Corporation has thé privilege of diverting Z.0.cubic feet per second from Darwin
Wazh for mining, milling and domestic purposes throughout the entire year. The
diversion is made‘from a well located about 0.8 of a mile above the proposed:
point of diversion of the applicant in Darwin Wash.

Under the_termé of the perﬁit constfuction work was to be completed
on or before June l, 1924 gnd the water appliéd to complete heneficial use on
or befére June 1, 1925, Por good cause shown the Corporation has been granted
extensions of time to ¢omplete the project and st fhe present time the cor-
poration is allowed ﬁntil Decémber 1, 1929 to complete the same. Over $54, 000
has been expended on the project snd at the present time the American ﬁetals,r
Inc., the lessee of the Wagner Assets Reaiization‘Corporation is engaged in
meking plans for extensive underground development proposing the installation
of a suitable miliing plant to properly concenirate the ores and make mar-
ketable producta. The controlling facto: in the ultimate opérations sppears
to be the availsble iater supply.

The protestant corporation has used a maximum of sbout 0.17 of
a cubic foot per second from the well and the milling plant has been operated
continuously from February 1926 to July 7, 1927 /frzﬁich latter date the plant
has not been operated due to the reorganigzation of the company, and no water
has been unsed except for domestic and flre protection purposes.

Testimony presented at the hearing would indicate that a 500 ton
plant or even a 1000 ton plant may bte installed which would require from
about 2 to &5 tons of water per one ton of ore to operate. For a 500 ton
plant this would be equivalent to 0.Z7 1o 0.50 of a cuﬁic foot per second
or tiica'theae amounts for & 1,00C ton plent if that amount of water.can be

developed. It appears doubtful that the full amount of water, namely 2.0
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cubic feet per second, which applicant applied for is available for appropria-
tion.

The Town of Darwin {unincorporated} appears to have been using water
frém 01d Coso Springs for at 1eas£ 20 years last past. The residents were at
one time served by the owners of the Defiance iline and latef by the Darjin
Silver Company who succeeded to their interests. About 1921 this service was
discontinued ané the residents of Darwin took over the pipe line and have
operated it since on a mutual basis, each person contributing whatever money
they could to keep the pipe line in repair. To care for their interests and
to look after the pipe line they appointed Mr. Peterson and Mr. Ruona, trus-

tees, who protested Application 5407 of W. R. Wallace.

DISCUSSION OF PROTESTS -

Application 5328,

The protestant Wagner Assets Realizatlon Corporation admits ibat
it is unlikely that any diversion at the proposed point of diversion named
inlipplication 538 would have any physical effect ﬁpon the available water
supply at the point of diversion of the Wagner Assets Realization Corperation
exbept that such a diversion might possibly result in the lowering of the
water plane thereby increesing its pumping ;osts. It ig bpelieved however
thét since the proposed point of diversion is 0.8 of a mile distant from
and about 150 feet in elevation'below protestant’s well that the prospect
of injury to protestant is altogether speculative and that the effect of
the diversion would at most be negligible.

The protestant appears to ve concsrned rather witﬁ the thought
that any diversion mede under Applicstion 5328 might interfere with its
proapects, cloud the title ﬁo its water right and would result in needless

expenditure.
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In this connection attention is direg¢ted to the fact that & down-
‘stream sppropriator cannot prejudice the rizghts of an upstream appropriator
and any right which applicant msy acquire will be subordinate %o the right
of protestant. The only way by which the applicant could acquire a right
there as against the protestant would be by abandonment of the rights of
the protestant or a forfeiture by nonuse.

The evidence presenited at the hearing, clearly indicated that at
the present time there was unappropriated water passing protestant's point
of diversion. Vhether or not the entire available supply will in the future
be approvriated by the protestant is a matter of conjecture, and any develop-
ment made by the mpplicant would be at his own risk.

If it should develeop that for any reason diversion from the pro-
posed point of the applicant would interfere with protestant's rights the
gituation may readily be remedied.

In view of the above the protest of the Wagner Assets Eeslization
Gorporation against Application 5328 may be dismissed.

dpplication b407.

As stated sbove it appears reasonéble to assume that the waters of
014 Coso Springs which are not diverted at protesiant’s intake find their
way into the gravels and teed the underground supply which is tapped by the
well of the Wagner Assets Realization Coerporation.

It is believed however that the applicant's proposed diversion would
have no serious effect upon the diversion of the Wagner Aesgeis Realization Jp~
poration as the well is located about 8 miles downstream from 0ld Joso Zor. i3
and it aﬁpears likely thet the draft at theVSgrings would be replenished T

the storms of the succeeding winter or winters before the effect wouid be
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feit due to the facf that the movement of the waters through the underground
recesses is probably very slow.

As to the protest of the trustees appointed by the town of Derwin it
may be said that the applicant has entgred into no contractual relation with
the residents of the town who are now deriving their supply from Qid Coso
Springs under a plen of mutusl agreement and apparently there is no desire on
their part to change the present system.

%hile it may be true that for purely domestic uses the total amount
of water which would be diverted from 0ld Coso Springs to beneficisl use would
notrbe increased by the proposed diversion as only a ceriain amount could be
soc applied whether it be obtained under the old system or the proposed one
yet thé hearing clearly established the fact that the project is not looked

upon with tavor by the residents of the town of Darwin and would therefore

not be femsible. Applicant is at present in a position to obitain service

through the existing pipe line from Coso Springs and it would appear a permit
issued upon Application 5407 could serve little purpose other ihan to throw
confusion into the matter of a water supply for the Town of Darwin from this

aource.

PROPOSED POINT OF DIVERSION LAMED IN APPLICATION ©3<8
IS WITHIK PUBLIC WATZK HBSZRVE K013 CALIFORNIA LO. 1

Under date of December 1, 1913, by order of the President of the
United States certain lands were withdrawn from aettlemenf, iocation, sale
or entry and reserved for public use. These lands were designated as Public
Reserve No. 13, California No. 1.

Included among the lands s¢ withdrawn iere all lands within cmee

quarter mile of each of thfee springs located approximately & miles north-




. east of Larwin in what will probably be when surveyed 3ections 4, 8 and 9,
T 19 8, 2 41 2, Mebeds & Me |

The 3pring from which the applicant proposes to divert appears to
be one of the sorings mentioned abvove and before Application 5328 is approved
the necessary right of acceés should be acquired by the applicant. Applicant
claims however, that he owns the land &% the point o diversion. 3efore this
application is approved the facts in the matter should be ascertained. If ap-
plicant acquired title before the withdrawal of Jecember 1, 1913 then nothing
would appear to siand in the ﬁay of approval of this application. If on the
other hand the point of diversion is not on land owned by applicant he should
be allowed a.reasonable time within which teo secure right of =zccess, and if
sﬁch right is not obtained the application should be cancelled as it appears
ths gpring is close beside the public road and there is reazonable prospect
of a public necesgity for the waters thereof.

PO30 SPRING3 AFFRITED 3Y JITETDUAVAL ORDZR OF APRIL 17, 1926
3y executive order of April 17, 1926, the following order of with-

drawal wasz issued.

"Under and pursuant to the provisions of the Act of Congress
approved Junz 25, 1910 (36 Stat., 847]), entitled 'in act to author-
jze the President of the United Jstates to make withdrawals of public
lande in certain cases?', as amended by act of CJongress approved
August 24, 1912, (37 3tat., 497} it is hereby ordered that every
smallest legal subdivision of the public land surveys which is vacant
unappropriated public land and contains a spring or waterhole, and
all land within one quarter of a mile of every spring or water hole
located on unsurveyed public land be, and the.same is hereby, wi th-
drawn from settlement, location, sale, or entry, and reserved for
public use in accordance with the provisions of Section 10 of the
Act of December 29, 1916 (39 Stat., 862), and in aid of pending
legislation.”

The above order of withdrawal would appear to effectively bar this

office from approving any application to appropriéte from 0ld Coso Springs
. unless applicant submits satisi‘actory:evidence to the Division of Water dights

that he has received the necessary right of access.



CONCLUS ION

At the present time there is unappropris ted water at the point

of diversion under Application 5328 which iz not beirg applied to any use-
ful or bveneficial purpose and as the project of the applicant would result
in putiing this water to such & use Aprlication 5328 should be approved
provided that within a reasonable time the applicant satisfies éhis office
that the necessary right of access has been acquired and if richt of access
i3 rot so demonstrated Application 5328 should be cancelled. -In ihe mean-
time action should be withheld pending the acquisition of this right of
BCCE38. | |

Before action can be taken by this office on Application 5407 to
appropriate from bld Joso Springs satisfactory evidence should be submitted
to this office that contractual relationship is established between the
residents of the town of Darwin which applicant proposes to serve and that
the.necessgry right of access has been acquired. If such evidence be submitted
within a reasonable time the application may be approved but if not it should
be cancelled.

ORDER

Applicafions 5328 and 5407 for permits to appropriate water having _
been filed with the Division of Water Rights as above ztated, protests having
been filed, a public hearing havinrg been held and the Division of Watsr Rights
now being fully informed in the premiges;

IT IS FT3%BY ORDERED that action on Application 5328 be withheld

for a reasonable time to allow applicant t¢ submit satisfzctory evidence as
to the negessary right of access, and if such evidence iz suomitted within a
reagonable time Application 5328 shall be approved, but if such evidence is

nét submitted within a reasonabie time Application 5328 shsll be cancelled, and
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I7 IS FURSHTR O704RID that actiom on sApplication 5407 bve withheld

for a reasonable time to allow applicant to submit satisfactory evidence as

to the necesaary right of access and contractual relationship with the resi-
dents of the town of parwin which it is proposed to serve, and if such evi-
dence is submitted within a reasonable time Application 5407 shall be approved,
but if within a ressonable time satisfactory evidence is not submitted either

as to right of access or contractual relationship the application shall Te
cancelled.

DATED at Sacramento, California, this 2\ day of W"

19:45{ /192%

JS“LCU:A}QS{ Can MMA.@;,

P : {(Harold Conkling)
GG

CHIEF OF DIVISION OF WATEZR RIGHTS.

23 1928 END



